
 
                 EXECUTIVE SEARCH COMMITTEE SPECIAL MEETING 

Wednesday, July 14, 2021, 10:00 a.m. 
North Dakota Retirement and Investment Office (RIO) 

RIO Conference Room (Virtual) 
Teleconference 701-328-0950, Participant Code: 15124041# 

3442 East Century Avenue, Bismarck, ND 
 

Agenda 
 

I. APPROVAL OF AGENDA 
 

II. Executive Search Status  
 
A. Committee Structure & Organization – Ms. Murtha (5 minutes) Informational  
B. Search firm RFP Status - Ms. Murtha, Ms. Opp (10 minutes) Informational  
C. Review of Responses – Dr. Lech (5 minutes) Committee Action 
D. Committee Questions and Discussion. 

 

III. OTHER 
 

Next Meetings: SIB – July 23, 2021, 8:30 a.m. 
         Executive Search Committee - TBD 

 

IV. ADJOURNMENT 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Any individual requiring an auxiliary aid or service, please contact the Retirement and Investment Office (RIO) 

(701) 328-9885 at least three (3) days prior to the scheduled meeting. 

 
 

         ND STATE INVESTMENT BOARD  
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Item II. 
 

 

TO: SIB Executive Search Committee 
FROM: Jan Murtha, Interim Executive Director  
DATE: July 12, 2021 
RE:  Executive Search Status 
 

 
I. Committee Structure & Organization – Ms. Murtha (5 minutes) Informational  

 
At its June 15, 2021 meeting, the State Investment Board (SIB) approved the creation of an Executive 
Search committee to assist the SIB with the Executive Search process pursuant to Policy B-5(6) of 
the SIB Governance Manual; and the Chair appointed the following members to the committee: 
  
Dr. Rob Lech - Chair 
State Treasurer Thomas Beadle 
WSI Director Bryan Klipfel 
Deputy Chief Attorney General Troy Seibel  
Commissioner of University & School Lands Jodi Smith  
 
The Committee may choose to schedule regular meetings or proceed with meetings as needed at 
the call of the Chair. 
 

II. Search firm RFP Status - Ms. Murtha, Ms. Opp (10 minutes) Informational  
 
At its June 15, 2021 meeting, the State Investment Board (SIB) authorized RIO staff to work with 
State procurement to develop and issue an RFP for consultant services.  The RFP was issued on June 
24, 2021.  A copy of the RFP is provided as an attachment to this Memorandum.   
 
The services requested under section 3.1 of the RFP include: 
 

• Assistance in identifying desired skills and qualifications; 
• Assistance with preparation of a search timeline; 
• Assistance with review of the current job description and recommendations for amendments 

as appropriate; 
• Identification and recruitment of nationwide candidates; 
• Candidate appraisals, reference checks, mining of public domain information on the 

Internet, interviews and preparation of experience summaries, cultural fit assessment, and 
in-depth evaluations; 

• Development and implementation of a process to narrow the candidate list; 
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• Assist in the development of the interview questions used by the Executive Search 
Committee with the narrowed candidate list; 

• Assistance with arrangements for search committee interviews;  
• Responsible for finalists’ background checks, including; 

o Credit Bureau Checks 
o Assist the State in conducting Criminal Background Checks in accordance with 

NDCC 12-60-24 
• Assistance with arrangements for and interviews by the Board; 
• Assistance negotiating a compensation package and employment terms and other customary 

or requested assistance in connection with the search; 
• Provide SIB with progress reports. 

 
Responses to the RFP are due July 16, 2021, and a notice of intent to award may be issued as early 
as the week of August 2, 2021. The Committee must discuss the process for evaluating and selecting 
the successful bidder in a manner compliant with state procurement and open meeting laws.  
 
Staff recommends that a group comprised of four staff members and one to two committee members 
provide an initial evaluation of the proposals.  This group would bring these evaluation results back 
to the Executive Search Committee to review and discuss. 
 
The Executive Search Committee should be prepared to make a recommendation regarding the 
process for selection of the successful bidder, and possible award, to the State Investment Board at 
the July 23, 2021 meeting. 
 
Tricia Opp will be available to answer questions regarding the procurement process. 
 

III. Review of Responses - Dr. Lech (5 minutes) Committee Action 
 
Discuss whether to appoint one to two committee members to review and score RFP responses in 
collaboration with staff and procurement. 

 
COMMITTEE ACTION:  
 
Move to approve one or two committee members to review and score RFP responses in 
collaboration with staff and procurement for presentation to the full Executive Search 
Committee.   
 
 

 

http://www.legis.nd.gov/cencode/t12c60.pdf
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STATE OF NORTH DAKOTA 
Office of Management and Budget 

State Procurement Office 
600 East Boulevard Avenue 

14th Floor Capitol Tower, Dept 012 
Bismarck, ND 58505-0310 

 

REQUEST FOR PROPOSAL (RFP) 

RFP Title: Executive Recruitment Services for the ND Retirement and Investment Office   

RFP Number: 110.7-21-039   

Issued: June 24, 2021 

Purpose of RFP: The North Dakota State Investment Board (SIB), through its search committee, 
seeks a qualified independent contractor with expertise in executive recruitment services, specifically, 

with previous experience with the recruitment of public/private fund investment / retirement 
professionals responsible for the investment of funds in excess of $19 billion, to identify and evaluate 
qualified candidates to fill the position of Chief Investment Officer/Executive Director (CIO/ED) with 

combined management / executive management experience for the North Dakota Retirement & 
Investment Office (RIO). 
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SECTION ONE – INSTRUCTIONS 
 
1.1 PURPOSE OF THE RFP 
The North Dakota State Investment Board (SIB), through its search committee, seeks a qualified 
independent contractor with expertise in executive recruitment services, specifically, with previous 
experience with the recruitment of public/private fund investment / retirement professionals responsible 
for the investment of funds in excess of $19 billion, to identify and evaluate qualified candidates to fill 
the position of Chief Investment Officer/Executive Director (CIO/ED) with combined management / 
executive management experience for the North Dakota Retirement & Investment Office (RIO).  
1.2 PROCUREMENT OFFICER CONTACT INFORMATION 
The procurement officer is the point of contact for this RFP. Offerors shall direct all communications 
regarding this RFP to the procurement officer.  Please do not add the procurement officer to any 
marketing distribution lists. 
 
PROCUREMENT OFFICER: Tricia Opp 
EMAIL: topp@nd.gov 
PHONE: 701.328.1721 
TTY Users call: 7-1-1 
 
Engaging in unauthorized communication or seeking to obtain information about an open solicitation 
with any state employee or official other than the responsible procurement officer or designee is 
sufficient grounds for suspension or debarment. [N.D.A.C. § 4-12-05-04(7)] 
1.3 RFP SCHEDULE 

EVENT DATE 
RFP issued June 24, 2021 
Deadline for Submission of Questions and Objections 
by 12:00 PM CT June 30, 2021 

Solicitation Amendment with Responses to Questions 
issued approximately (if required) July 7, 2021 

Deadline for Bidders List and Secretary of State 
Registration.   Prior to Contract Execution 

Deadline for Receipt of Proposals (Solicitation 
Closing) by 10:00 AM CT July 16, 2021 

Notice of Intent to Award issued approximately Week of August 2, 2021 
Contract start approximately Mid August 2021 

 
1.4 ASSISTANCE TO INDIVIDUALS WITH A DISABILITY 
Contact the procurement officer, as soon as possible, if an individual with a disability needs assistance 
with the RFP, including any events in the RFP schedule, so reasonable accommodations can be made. 
1.5 BIDDERS LIST AND SECRETARY OF STATE REGISTRATION REQUIREMENTS 
Offerors must comply with requirements related for Office of Management and Budget (OMB) Bidders 
List application and Secretary of State registration [N.D.C.C. § 54-44.4-09].  Bidders Lists are used to 
notify vendors when solicitations are issued on the State Procurement Online system (SPO Online).   
Proposals will be accepted from offerors that are not on the Bidders List. The successful offeror must 
complete the Bidders List application process and comply with Secretary of State registration 

http://www.legis.nd.gov/information/acdata/pdf/4-12-05.pdf?20130319105642
https://www.legis.nd.gov/cencode/t54c44-4.pdf?20131002103938
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requirements within 60 calendar days from the date a notice of intent to award is issued. If the 
successful offeror does not register within this time, its proposal may be rejected. 
Vendor Registration Information Websites: 
 
Secretary of State Registration.  Complete the online Secretary of State registration process (fees 
apply):  https://firststop.sos.nd.gov/.  Select “Start a Business.”  You will need to create a username and 
password.  Contact the Secretary of State, Business Services at 701-328-2904 or sosbir@nd.gov for 
assistance. 
 
Bidders List Application Process.  Complete the online Bidders List application process: 
https://www.nd.gov/omb/vendor/bidders-list-application-and-maintenance.  Contact the OMB State 
Procurement Office for assistance at 701-328-2773 or email infospo@nd.gov.  
 
Bidders List Used for this Solicitation.  Notices related to this RFP will be sent to the Bidders List for 
the needed commodity or service and other known potential offerors. The following commodity codes 
were used for the Bidders List for this solicitation: 918-06, 918-07, 918-21, 918-32, 918-49, 918-66, 
918-69, 918-75, and 961-30.   
1.6 STATE PROCUREMENT WEBSITE (SPO ONLINE) 
This RFP and any related amendments and notices will be posted on the North Dakota Office of 
Management and Budget website using the State Procurement Online system (SPO Online). Offerors 
are responsible for checking this website to obtain all information and documents related to this RFP:  
https://apps.nd.gov/csd/spo/services/bidder/main.htm.  Select “Recent Solicitations”.  Recent 
Solicitations are listed by close date.  
Notices related to this RFP will be sent to the Bidders List for the needed commodity or service and 
other known potential offerors. 
Offerors not having completed the Bidders List registration may request to receive notices related to 
this RFP by contacting the procurement officer in writing with the following information: RFP title, 
business name, contact person, mailing address, telephone number, and email address. 
1.7 AMENDMENTS TO THE RFP 
If an amendment to this RFP is issued, it will be provided to all offerors on the Bidders List for the 
solicitation and to those prospective offerors who have contacted the procurement officer to receive 
notices related to the RFP.  An offeror shall include in its proposal any required acknowledgements of  
amendments to the RFP. 
1.8 DEADLINE FOR QUESTIONS AND OBJECTIONS 
Offerors should carefully review the RFP including all attachments. Offerors may ask questions to 
obtain clarification and request additional information, or object to material in the RFP.  Questions and 
objections must be submitted to the procurement officer in writing by the deadline identified in the RFP 
schedule.  If no deadline is specified, questions or objections must be received at least seven days 
prior to the Proposal Receipt Deadline.  The Procurement Officer may elect to respond to questions 
received after the deadline. 
Questions and objections should include a reference to the applicable RFP section or subsection. Email 
is the preferred method of submission with the RFP number cited in the email subject line. 
Responses to questions will be distributed as a solicitation amendment, unless the question can be 
answered by referring the offeror to a specific section of the RFP. 
 

http://www.nd.gov/sos/businessserv/registrations/vendor.html
mailto:sosbir@nd.gov
https://www.nd.gov/omb/vendor/bidders-list-application-and-maintenance
mailto:infospo@nd.gov
https://apps.nd.gov/csd/spo/services/bidder/main.htm
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1.9 OFFER HELD FIRM 
Offerors must hold proposals firm for at least 120 days from the deadline for receipt of proposals. The 
STATE may send a written request to all offerors to hold their offer firm for a longer time period of time. 
1.10 OFFEROR RESPONSIBLE FOR COSTS 
Offeror is responsible for all costs associated with the preparation, submittal, presentation, and 
evaluation of any proposal. 
1.11 TAXES 
The STATE is not responsible for and will not pay itemized local, state, or federal taxes.  Purchases of 
tangible personal property made by a state government agency is exempt from sales tax.  The state 
sales tax exemption number is E-2001, and certificates will be furnished upon requested by the 
purchasing agency.  The contractor must provide a valid Vendor Tax Identification Number as a 
provision of the contract.   
The purchasing agency will determine if services provided under this contract are 1099 reportable.  The 
purchasing agency may require the contractor to submit an IRS Form W-9.    
The state tax exemption number should not be used by contractors in the performance of a contract.    
A contractor or service provider performing any contract, including service contracts, for the United 
States Government, State of North Dakota, counties, cities, school districts, park board or any other 
political subdivisions within North Dakota is not exempt from payment of sales or use tax on materials, 
tangible personal property, and supplies used or consumed in carrying out contracts. In these cases, 
the contractor is required to file returns and pay sales and use tax just as required for contracts with 
private parties. Contact the North Dakota Tax Department at 701-328-1246 or visit its website at 
https://www.nd.gov/tax/tax-resources/ for more information.  
A contractor performing any contract, including a service contract, within North Dakota is also subject to 
the corporation income tax, individual income tax, and withholding tax reporting requirements, whether 
the contract is performed by a corporation, partnership, or other business entity, or as an employee of 
the contractor. In the case of employees performing the services in the state, the contractor is required 
to withhold state income tax from the employees' compensation and remit to the state as required by 
law. Contact the North Dakota Tax Department at 701-328-1248 or visit its website for more 
information. 
1.12 PROPOSAL RECEIPT DEADLINE – LATE PROPOSALS REJECTED 
An offeror is responsible for ensuring its proposal is received by the STATE prior to the proposal receipt 
deadline identified in the RFP schedule. A solicitation amendment will be issued if this deadline is 
changed.  An offeror may contact the procurement officer to inquire whether its proposal has been 
received.  Offerors assume the risk of the method of dispatch chosen. The STATE assumes no 
responsibility for delays caused by any delivery service. Postmarking by the deadline shall not 
substitute for actual proposal receipt by the STATE. Proposals delivered late will be rejected pursuant 
to N.D.A.C. § 4-12-08-13. 
1.13 PROPOSAL OPENING  
This is a formal sealed Request for Proposal (RFP) process.  Proposals will be secured and held 
unopened until the proposal receipt deadline.  A public opening will not be held. At the specified date 
and time, each proposal will be opened in a manner to avoid disclosure of the contents to the 
competing offerors.  
1.14 AMENDMENT AND WITHDRAWAL OF PROPOSALS 
Offerors may amend or withdraw proposals prior to the deadline for receipt of proposals. No 
amendments will be accepted after the deadline unless they are in response to the STATE’s request. 

https://www.nd.gov/tax/tax-resources/
http://www.legis.nd.gov/information/acdata/pdf/4-12-08.pdf?20130424100739


 
 

  Page 7 of 24 
 
 

After the deadline, offerors may make a written request to withdraw proposals and provide evidence 
that a substantial mistake has been made, and the STATE may permit withdrawal. 
1.15 NEWS RELEASES 
Offerors shall not make any news releases related to this RFP without prior approval of the STATE. 
1.16 CONFLICT OF INTEREST 
Under state laws and rules, a state employee or official shall not participate directly or indirectly in a 
procurement when the state employee or officials knows of a conflict of interest. Potential conflicts of 
interest include state employees or their immediate family members employed by the firm, seeking 
employment with the firm, or with a financial interest in the firm. Potential conflicts of interest will be 
addressed in accordance with N.D.A.C. § 4-12-04-04. [N.D.C.C. § 12.1-13-03]. 
 
Persons employed by the State of North Dakota, or within one year thereafter, may be prohibited from 
acquiring a pecuniary interest in a public contract or transaction.  Offerors should review N.D.C.C. § 
12.1-13-02 to ensure compliance and avoid such conflict(s) of interest. 
1.17 ATTEMPT TO INFLUENCE PROHIBITED 
Offerors must not give or offer to give anything to a state employee or official anything that might 
influence, or appear to influence procurement decisions. Suspected attempt to influence will be handled 
in accordance with N.D.A.C. § 4-12-04-05. 
1.18 COLLUSION PROHIBITED 
Offerors must prepare proposals independently, without collusion. Suspected collusion will be handled 
in accordance with N.D.A.C § 4-12-04-06. 
1.19 PROTEST AND APPEAL 
An interested party may protest a solicitation pursuant to N.D.C.C. § 54-44.4-12 and N.D.A.C. § 4-12-
14-01. When a solicitation contains a deadline for submission of questions and objections, protests of 
the solicitation will not be allowed if these faults have not been brought to the attention of the 
procurement officer before the specified deadline.  If no deadline for questions is specified, protest 
based upon defects in the solicitation must be made at least seven calendar days before the deadline 
for receipt of proposals. 
 
An offeror that has submitted a response to a solicitation and is aggrieved may protest an award or 
notice of intent to award pursuant to N.D.C.C. § 54-44.4-12 and N.D.A.C. § 4-12-14-02. The protest 
must be submitted in writing to the Procurement Officer during the protest period, which is seven 
calendar days beginning the day after the notice of intent to award is issued. 
 
The protestor may appeal the decision of the procurement officer to the Director of Office of 
Management and Budget (OMB) within seven calendar days after receiving notice of the decision 
pursuant to N.D.C.C. § 54-44.4-12 and N.D.A.C. § 4-12-14-03. 

http://www.legis.nd.gov/information/acdata/pdf/4-12-04.pdf?20140130144222
http://www.legis.nd.gov/information/acdata/pdf/4-12-04.pdf?20140130144222
http://www.legis.nd.gov/information/acdata/pdf/4-12-04.pdf?20140130144222
http://www.legis.nd.gov/cencode/t54c44-4.pdf?20130417132347
http://www.legis.nd.gov/information/acdata/pdf/4-12-14.pdf?20130417132435
http://www.legis.nd.gov/information/acdata/pdf/4-12-14.pdf?20130417132435
http://www.legis.nd.gov/cencode/t54c44-4.pdf?20130417132347
http://www.legis.nd.gov/information/acdata/pdf/4-12-14.pdf?20130417132435
http://www.legis.nd.gov/cencode/t54c44-4.pdf?20130417132347
https://www.legis.nd.gov/information/acdata/pdf/4-12-14.pdf
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SECTION TWO – BACKGROUND 
2.1 BACKGROUND INFORMATION 
The North Dakota Retirement and Investment Office (RIO) was established in 1989 to coordinate 
the activities of the State Investment Board (SIB) and the Teachers' Fund for Retirement (TFFR) 
as stated in Section 54-52.5-01 of the North Dakota Century Code.  
 
The mission of RIO includes: 
 

• SIB clients receive cost effective investment services directed at meeting their written 
financial goals under the Prudent Investor Rule.  

• SIB clients receive investment returns consistent with their written investment policies 
and market variables.  

• Potential SIB clients have access to information regarding the investment services 
provided by the SIB.  

• TFFR benefit recipients receive their retirement benefits in a cost effective and timely 
manner.  

• TFFR members have access to information which will allow them to become 
knowledgeable about issues and the process of retirement.  

• SIB clients and TFFR benefit recipients receive satisfactory services from the boards 
and staff of the office. 

 
RIO is seeking to fill the position of Chief Investment Officer/Executive Director (CIO/ED). This 
position directs the investment program of the SIB as well as oversees the planning, 
supervising, and directing of the office operations, under the general direction of the SIB in 
accordance with governing statutes and board governance policies. (See Attachment A) 
 
The SIB has statutory responsibility for the administration of investment programs of several 
funds, including the TFFR, the Public Employees’ Retirement System (PERS), the Workforce 
Safety and Insurance Fund, Legacy Fund, as well as contractual relationships for investment 
management for certain political subdivisions. The SIB is an 12 person board, chaired by the 
Lt. Governor, and also includes the State Treasurer, the State Insurance Commissioner, the 
Executive Director of the Workforce Safety & Insurance office designee, the Land 
Commissioner and three representatives each of PERS and TFFR, appointed by their 
respective boards, as well as one member of the Legacy and Budget Stabilization Fund 
advisory board who serves as a non-voting member. Professional investment managers, 
consultants and custodians are retained to assist in the implementation of the investment 
program. 
 
The investment program is highly sophisticated with ten asset classes and approximately 165 
external investment manager relationships. The investments are pooled into three distinct 
groups, pension, insurance and Legacy Fund, and include 26 state and local government 
funds, including the Legacy Fund, an endowment established in 2010 to be funded by 30% of 
the State’s oil and gas tax revenues. All investments are managed externally.  
 
 

https://www.rio.nd.gov/
http://www.legis.nd.gov/cencode/t54c52-5.pdf
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Current Structure: 
The CIO/ED has oversight responsibility of eighteen (18) full-time employees, including a 
Deputy Chief Investment Officer who provides support to the CIO, assists in the selection and 
monitoring of investment managers and performs analysis of existing and prospective 
investments and a Deputy Executive Director/Chief Retirement Officer who oversees the 
administration of the TFFR pension program in accordance with government statutes and 
rules. 
 
The CIO/Executive Director is appointed by and serves at the pleasure of the SIB. Key areas 
of responsibility include the following:  
 
Investment Administration/Policy 

• Works with the TFFR and PERS boards, and other clients, including the Legacy Fund 
Advisory Board, to formulate investment policies pertaining to the kind or nature of 
investments and limitations, conditions and restrictions upon the methods, practices or 
procedures for investment, reinvestment, purchase, sale or exchange transactions that 
should govern the investment of funds.  

• Monitors investment performance using both sophisticated software products and 
quantitative measurement methods based on performance benchmarks and risk 
characteristics to evaluate the performance of various funds, assets classes and 
individual external investment managers.   

• Directs the preparation of all necessary reports to keep the SIB apprised of investment 
performance, managing compliance with stated investment policies and contractual 
guidelines.  

• In conjunction with the external investment consultant, monitors and evaluates the 
various investment options and develops appropriate research and recommendations 
for the SIB to evaluate new investment vehicles and potential external investment 
managers.  

• Subject to the limitations contained in the law and policies adopted by the SIB, the 
CIO/Executive Director may sign and execute all contracts and agreements to make 
purchases, sales, exchanges, investments and reinvestments relating to the funds 
under the management of the SIB.  
 

Pension Administration 
• Oversees the Deputy Executive Director/Chief Retirement Officer and subordinate staff 

responsible for administering accurate, prompt, and efficient pension benefits program 
to constituents and educational outreach initiatives, including pre-retirement seminars 
and individual benefits counseling sessions.  

 
Office Administration 

• Provides leadership, coaching and feedback to assigned staff, recommending 
measures to improve performance and increase efficiency.  

• Directs the preparation and execution of the budget and legislative agenda. Assures 
follow through and evaluates results.  
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• Establishes and maintains working relationships across all organizational work units and 
levels.  

• Represents RIO and promotes its various programs to various stakeholders, 
constituencies, political subdivisions and the state legislature.  

• Assures accountability and compliance with all statutory and SIB prescribed policies 
and procedures.  

 
This position is currently vacant.  The SIB has named an Interim Chief Investment Officer to 
oversee the SIB portfolio and an Interim Executive Director to administer the Teacher’s Fund 
for the retirement program while an executive search is conducted to find a candidate to fill this 
position.  The Interim CIO and ED are not candidates for the position.   
 
Estimated Salary: 
For the purposes of this Request for Proposal, the salary for the Chief Investment 
Officer/Executive Director position is anticipated to be in the range of $210,000 - $260,000.  
The actual salary will be dependent upon qualifications and experience of the selected 
candidate.   
 
2.2 STATE LAWS, RULES AND POLICIES 
N.D.C.C. Chapter 21-10 State Investment Board (SIB)   
N.D.C.C. Chapter 54-52.5 State Retirement and Investment Office 
N.D.C.C. Chapter 15-39.1  Teachers’ Fund for Retirement 
N.D.A.C.102-01  State Investment Board   
N.D.A.C. 103-1  State Retirement and Investment Office  
N.D.A.C.  82-01-01 Organization of the Teachers’ Fund for Retirement 
North Dakota Constitution Article X Section 26 Legacy Fund 
Current Position Description/SIB Governance Policies  - See Attachment A 
 

2.3 BUDGET 
The funds for payment of this contract are already appropriated and identified. 
 
  

http://www.legis.nd.gov/cencode/t21c10.pdf
http://www.legis.nd.gov/cencode/t54.html
http://www.legis.nd.gov/cencode/t15.html
http://www.legis.nd.gov/information/acdata/html/Title102.html
http://www.legis.nd.gov/information/acdata/html/Title103.html
http://www.legis.nd.gov/information/acdata/pdf/82-01-01.pdf
http://www.legis.nd.gov/files/constitution/ArticleXFinanceandPublicDebt.pdf?20130305114726
http://www.legis.nd.gov/files/constitution/ArticleXFinanceandPublicDebt.pdf?20130305114726
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 SECTION THREE – SCOPE OF WORK 
3.1 SCOPE OF WORK 
The Contractor shall provide the SIB with executive recruiting services to fulfill the purpose of this RFP, 
including: 

• Assistance in identifying desired skills and qualifications; 
• Assistance with preparation of a search timeline; 
• Assistance with review of the current job description and recomendations for amendments as 

appropriate; 
• Identification and recruitment of nationwide candidates; 
• Candidate appraisals, reference checks, mining of public domain information on the Internet, 

interviews and preparation of experience summaries, cultural fit assessment, and in-depth 
evaluations; 

• Development and implementation of a process to narrow the candidate list; 
• Assist in the development of the interview questions used by the search committee with the 

narrowed candidate list; 
• Assistance with arrangements for search committee interviews;  
• Responsible for finalists’ background checks, including; 

o Credit Bureau Checks 
o Assist the State in conducting Criminal Background Checks in accordance with NDCC 

12-60-24 
• Assistance with arrangements for and interviews by the Board; 
• Assistance negotiating a compensation package and employment terms and other customary or 

requested assistance in connection with the search; 
• Provide SIB with progress reports. 

 
STATE has an expectation that some onsite presence will be provided by the Contractor. 
 
Employment Guarantee 
Offerors must guarantee continued employment of the individual hired for a minimum of one year, 
preferably two years.  If the individual leaves prior to the employment guarantee timeframe from the 
date of hire, the Offeror must reengage in one equivalent replacement search on an expenses-only 
basis (no additional fee), unless the candidate’s departure has been caused by significant changes in 
reporting structure or responsibility.  The State will not reimburse the contractor for expenses exceeding 
the maximum specified amount unless the contractor obtains prior written approval from the State in an 
amendment to the contract. 
 
Open Records 
North Dakota is an open meetings and open records state.  Upon award, all proposals for the search 
firm will become public record, open and accessible to the public upon request (Ref. RFP sections 4.18 
and 7.10).  All information related to the CIO/ED candidates brought forward by the search firm, 
including employment applications, nominations, reference letters and other documents received or 
created by Board members, RIO employees, search committee members or their agents in connection 
with this search are confidential records under N.D.C.C. section 44-04-18.27, except for candidates 
designated as “finalists” which are public records. Meetings of the search committee and Board 
generally are open to the public; notice of meetings and posting of agenda are required. Executive 
sessions or “closed” meetings may be held to discuss information designated as confidential under 
North Dakota public records law. The State will work with the Contractor to respond to any open 
records requests. 

http://www.legis.nd.gov/cencode/t12c60.pdf
http://www.legis.nd.gov/cencode/t12c60.pdf
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In accordance with OMB Fiscal Policy 517, the State will pay the reasonable costs of interviewees for 
jobs within the state, provided reimbursement for meals and lodging is at the same rate as for 
employees. 
 
3.2 LOCATION OF WORK 
The Contractor shall determine the extent of on-site work required to fulfill stated requirements. 
 
State-Furnished Property/Services:  The State will provide access to office personnel, documents 
and data as required by the Contractor. If the Contractor is conducting on-site work in Bismarck, the 
State will provide the Contractor with a reasonable amount of office space. The State will also provide 
the Contractor with access to copy and fax machines. 
 
Contractor-Furnished Property/Services:  The Contractor must furnish all labor, equipment, 
specialized software and supplies. 
 
3.3 EXPERIENCE AND QUALIFICATIONS 
In order for offers to be considered responsive, offerors must meet the mandatory qualification.  An 
offeror's failure to meet this mandatory qualification will cause its proposal to be considered non-
responsive and its proposal will be rejected.   
 
Mandatory Requirement 
The Offeror must have expertise in executive recruitment services, specifically; previous experience 
with the recruitment of public/private fund executives and public/private fund investment professionals, 
both responsible for the management of funds in excess of $10 Billion.   
 
Offerors must provide three (3) references from organizations where they provided similar executive 
search services, within the last five (5) years, as required by this RFP.  Contact information for 
references should include contact names, addresses, telephone numbers, and valid email addresses. 
The State reserves the right to contact any references provided by the offeror.  Offerors are invited to 
provide letters of reference from previous clients. 
 
 
 
  

http://www.nd.gov/fiscal/docs/fiscaladmin2009.pdf
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SECTION FOUR – PROPOSAL INSTRUCTIONS 
4.1 PROPOSAL PREPARATION 
The STATE discourages overly lengthy and costly proposals. An offeror must prepare its proposal 
using the prescribed proposal format and provide all the requested information; this will enable the 
proposal to be evaluated fairly and completely. If an offeror submits more than one proposal, each 
proposal must be prepared in accordance with these instructions.   
4.2 PROPOSAL SUBMISSION INSTRUCTIONS 
 
FORMAT 
Each proposal will include a technical proposal and a cost proposal prepared in accordance with these 
instructions.  The technical proposal and cost proposal must be submitted as separate documents, 
clearly labeled with the name of the Offeror and marked “Technical Proposal” and “Cost Proposal.”   
Costs must not be revealed in the technical proposal.  Options may be discussed in the technical 
proposal, but all cost information must be in the cost proposal only.   
EMAILED OR FAXED SUBMISSION 
Sealed proposals are required; therefore, proposals cannot be submitted by email or fax to the 
procurement officer.  Offerors may email or fax proposals to a third party to place in a sealed envelope 
and deliver by the deadline for proposal submission. 
UPLOAD RESPONSE THROUGH THE STATE PROCUREMENT ONLINE SYSTEM (SPO ONLINE):  
Offerors must electronically submit proposals through the State Procurement Online system (SPO 
Online) by the Solicitation Closing date and time. 
1. This solicitation is posted on SPO Online at:  https://www.nd.gov/omb/vendor 
2.  Click on “Bidding Opportunities.”  Go to “Recent Solicitations” and find this solicitation. 
3.  Use “Upload Response” to upload a maximum of five (5), clearly labeled documents before the    
deadline for receipt of proposals in the RFP Schedule.   
4.  Offerors must upload their Technical Proposal and Cost Proposal in separate files.   
5.  The maximum file size allowed is 50mb per file. 
6.  All field entries must be alphanumeric.  Dashes and underscores are allowed, however the system 

does not accept other special characters such as apostrophe, & symbol, quotation marks, etc. 
7. Offerors will receive an email confirmation from infospo@nd.gov that the upload response was 

received including the “File Description” for the uploaded files.  Review this email to ensure all files 
were successfully uploaded.  If you do not receive an email confirmation, the upload was not 
successful, and you will need to upload the files again.  If you do not receive an email confirmation 
after the reattempt, contact the Procurement Officer or the State Procurement Office at 
infospo@nd.gov or 701-328-2740. 

Visit https://www.nd.gov/omb/vendor/bidder-resources for the SPO Electronic Response Job Aid which 
describes how to submit an electronic response.   

4.3 PROPOSAL FORMAT 
Prepare the technical proposal and cost proposal in accordance with these instructions.   
 

Technical Proposal – Format the proposal with the following labeled sections: 
Section 1 – Cover Letter 
Section 2 – RFP Amendments 
Section 3 – Scope of Work Strategy  

https://www.nd.gov/omb/vendor
mailto:infospo@nd.gov
mailto:infospo@nd.gov
https://www.nd.gov/omb/vendor/bidder-resources
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Section 4 – Experience and Qualifications 
Section 5 – Contract Provisions 
Section 6 – Open Records and Confidentiality 
 

Cost Proposal – The Cost Proposal must be a separate document.  Format the cost proposal 
following the RFP instructions.  

4.4 TECHNICAL PROPOSAL 
    

SECTION 1 – COVER LETTER 
Proposals shall include a cover letter that includes the following: 
1. The name of the offeror, name of the person to contact regarding the proposal, email address, 

telephone number, and mailing address.   
2. Offerors are instructed to review the “Conflict of Interest” provisions in RFP Section 1 

“Instructions.”  If the firm, its employees or subcontractors working on the contract have an 
apparent or actual conflict of interest, provide a statement disclosing the circumstances of the 
apparent or actual conflict of interest.  Otherwise, provide a statement that your firm, employees 
and subcontractors do not have a conflict of interest. 

3. The cover letter must be signed by an individual with authority to bind the offeror.  By signing 
the cover letter, an offeror certifies that it complies with: 

a. All the requirements, terms and conditions as set forth in this RFP. 
b. The requirement that the offeror’s proposal accurately describes the goods and services 

being offered to the STATE, and the proposal will be held firm for the period specified. 
c. All local, state, and federal laws, rules, code laws, rules, code, regulation, and policies, 

including those  relating to nondiscrimination, accessibility, civil rights and equal 
employment.  

d. The requirement that this proposal was prepared independently without collusion. 
 
SECTION 2 – RFP AMENDMENTS 
Provide signed copies of all Solicitation Amendments issued by the STATE that were required to be 
acknowledged by offerors. 
 
SECTION 3 –SCOPE OF WORK STRATEGY 
Offerors must provide a comprehensive Executive Recruitment Strategy that details the approach 
being proposed to accomplish the scope of work set forth in Section 3.1 and 3.2 of this RFP.   

 
• Offerors must provide comprehensive narrative statements that set out the recruitment strategy 

it intends to employ to accomplish the purpose of the RFP.  Offerors must illustrate how the 
proposed approach will serve to accomplish the scope of work. 
 

• Offerors must describe any software used to complete the scope of work. 
 

• Offerors must provide a proposed schedule for completion of the work in this RFP. 
 

• Offerors must provide a narrative or organizational chart that describes the composition of the 
Recruitment Team, including a description of the type of work each individual will perform. 
 

• Offerors must address pertinent issues and potential problems related to the recruitment, such 
as not being able to fill the position, selected candidate declining, or successful candidate 
resigning shortly after beginning work. 
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• Offerors must describe the length of employment guarantee. 
 

• STATE has an expectation that some onsite presence will be provided. Offerors must describe 
the extent of on-site work that will be utilized to perform the requested services.  
 

• Offerors must describe how they will provide the SIB with progress reports.  
 
SECTION 4 –EXPERIENCE AND QUALIFICATIONS 
 
Offerors must provide information specific to the experience and qualifications of the firm and 
personnel that will perform the work called for in section 3.3 of this RFP, including:   
 
Mandatory Requirements.  An offeror must provide information to demonstrate meeting the 
Offeror Experience and Qualifications Mandatory Requirement in RFP Section 3, Scope of Work,  
3.3, Experience and Qualifications. 
 

a) Statement indicating their experience of their firm in recruitment of public/private fund 
executives responsible for the management of funds in excess of $10 Billion. 

b) Statement indicating their experience of their firm in recruitment of public/private investment 
professionals responsible for the management of funds in excess of $10 Billion. 

c) List of similar recruitment projects, including those for local or state governments, and 
private sector companies. Provide contact information for previous clients with recruitment 
services similar to this project. The State reserves the right to contact any references the 
offeror provides. 

d) Certification that the firm meets the requirement to be independent and without conflicts 
related to RIO. 

e) Demonstration of a network of national public and private fund investment industry contacts 
and resources for purposes of locating candidates for this position. 

f) Lead consultant contact information and network of public and private fund investment 
industry contacts and resources 

g) Provide information of each personnel that will work on this project. Include the following: 
i. Title; 
ii. Resume, and or narrative description of professional experience related to the 

recruitment of public/private fund executives and public/private fund investment 
professionals experience and qualifications 

iii. Technological acumen in recruitment programs and software used to complete the 
scope of work 

iv. Professional certifications, licenses, and permits, if required by federal, state, or local 
law, to publicly perform recruitment services identified in the Contractor’s work strategy 

h) Offerors must provide three (3) references from organizations where they provided similar 
executive search services, within the last five (5) years, as required by this RFP.  Contact 
information for references should include contact names, addresses, telephone numbers, 
and valid email addresses. The State reserves the right to contact any references provided 
by the offeror.  Offerors are invited to provide letters of reference from previous clients. 

 
Subcontractors 
If an offeror intends to use subcontractors, the offeror must identify in the proposal the names of the 
subcontractors and the portions of the work the subcontractors will perform.  All subcontractors 
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identified in the proposal who will perform work under the contract must meet or exceed all 
requirements of this RFP.  
 
SECTION 5 – CONTRACT PROVISIONS 
Offeror shall review the RFP Section 6 and the STATE’s Contract – Attachment C. 
The proposal must include indicate whether or not the offeror accepts the terms and conditions in 
the STATE’s Contract. 
An offeror may state that they accept the STATE’s Contract as written. 
An offeror may state any objections or propose changes or additions to the STATE’s Contract.  
Describe the changes to the Contract being proposed or provide a red-line of the STATE’s 
Contract.  Offerors are not to submit their own contract or standard terms and conditions with their 
proposals. Offeror should address the specific language in the attached contract and submit any 
proposed changes. 
North Dakota procurement statutes, rules, and policies allow some negotiation of the terms and 
conditions. No changes to the terms and conditions will be permitted without prior written approval 
from the STATE. 
 
SECTION 6 – OPEN RECORDS AND CONFIDENTIALITY 
All proposals and other material submitted become the property of the State and may be returned 
only at the State’s option.  The State of North Dakota has broad open records laws. Proposals 
received are exempt from open record requirements until an award is made, in accordance with 
N.D.C.C. § 54-44.4-10(2). After award, proposals are subject to the North Dakota open records 
laws. Proposals or portions of proposals may be confidential only if specifically stated in law. 
Offerors are instructed not to mark their entire proposal as “confidential.” 
Offeror must provide one of the following in their proposal: 
• Provide a statement indicating that their proposal does not contain any confidential information; 
or 
• Make a written request to hold confidential any trade secrets and other proprietary data 
contained in its proposal. Offeror must clearly identify the material considered confidential and 
explain why the material is confidential. See the North Dakota Office of the Attorney General 
website for additional information. https://www.legis.nd.gov/cencode/t44c04.pdf and  
https://attorneygeneral.nd.gov/open-records-meetings 
If the STATE receives a request for public information, the procurement officer, in consultation with 
the Office of the Attorney General, shall determine whether the information is an exception to the 
North Dakota open records laws, and the information shall be processed accordingly.   

4.5 COST PROPOSAL 
The cost proposal must identify: 
  
1) The fixed fee for the proposed services (e.g. fixed cost or percentage of base salary).   
 
2) The total estimated expenses based upon the proposed recruitment strategy, including a detailed 
description of those expenses. 
 
If fixed fee based upon percentage of base salary is proposed, that fee will be evaluated using a 
salary of $235,000. The actual fee paid to the Contractor will be based upon the final base salary 
accepted by the successful candidate. 

http://www.legis.nd.gov/cencode/t54c44-4.pdf?20131002103938
https://www.legis.nd.gov/cencode/t44c04.pdf
https://attorneygeneral.nd.gov/open-records-meetings
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The total estimated expenses will establish the maximum amount for expenses in the Contract.  
The State will not reimburse the Contractor for expenses exceeding that amount, unless the 
Contractor obtains prior written approval from the State in an amendment to the Contract. 
 
All costs associated with the contract must be stated in U.S. currency.  Any commodities being 
imported must be identified, and the price must include any applicable customs, brokerage agency 
fees, and duties.  
 
Offerors should describe any discount terms for prompt payment.  Discounts for prompt payment 
will not be considered in evaluating cost.   
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SECTION FIVE – AWARD AND PROPOSAL EVALUATION 
5.1 AWARD 
The STATE intends to award a contract to the responsible offeror whose proposal is determined to be 
responsive to the requirements of the solicitation and is determined to be most advantageous in 
consideration the RFP evaluation criteria. 
5.2 RESPONSIVENESS  
All proposals will be evaluated to determine if they are responsive to the requirements of the 
solicitation. The STATE reserves the right to waive minor informalities in accordance with N.D.A.C. 
chapter 4-12-10. Minor informalities are insignificant omissions or nonjudgmental mistakes that are 
matters of form rather than substance, evident from RFP document, with a negligible effect on price, 
quantity, quality, delivery, or contractual conditions that can be waived or corrected without prejudice to 
other offerors.  Responsive proposals will be evaluated by the procurement officer or evaluation 
committee using the evaluation criteria stated in the RFP. 
5.3 RESPONSIBILITY – SUPPLEMENTARY INVESTIGATION 
The STATE reserves the right to contact references, other customers, including state and local 
government agencies, regarding past experience with the offeror.  Prior experience of the state agency 
or institution with any prospective offeror may also be taken into consideration during evaluation.   
 
The STATE may, at any time, may make a supplementary investigation as to the responsibility of any 
offeror in accordance with N.D.A.C. § 4-12-11-04. This investigation may include, but is not limited to, 
financial responsibility, capacity to produce, sources of supply, performance record, or other matters 
related to the offeror’s probable ability to deliver if a contract is awarded to the offeror. If it is determined 
that an offeror appears not to be sufficiently responsible, the proposal will be rejected. 
5.4 EVALUATION CRITERIA 
Proposals will be evaluated using a 100 point scale.  The evaluation committee will award points based 
on the questions in the Technical Proposal Evaluation Worksheet – Attachment B.  The technical 
proposal evaluation score and cost proposal evaluation score will be added together to determine the 
total evaluation score.  After the initial evaluation, the evaluation committee may determine which 
proposals are reasonably susceptible for award and continue the evaluation process with only those 
offerors.  Offerors whose proposals are not selected for further evaluation may request a debrief from 
the procurement officer after an award notice is issued.  The final evaluation score will consider 
information received by the State, including but not limited to, discussions with offerors, 
demonstrations, presentations, site visits, reference checks, and best and final offers. 
 
The evaluation criteria and relative weight is as follows: 
 

Technical Proposal Evaluation: 80 Points 
A. Scope of Work Strategy – 40 Points 
B. Experience and Qualifications – 40 Points 

Cost Proposal Evaluation: 20 Points 
 
Minimum Technical Score: Technical proposals must receive at least 40 of the total points available for 
the Technical Score to be considered responsive to the RFP requirements.   
The technical proposal evaluation score and cost proposal evaluation score will be added together to 
determine the total evaluation score.  
5.5 COST PROPOSAL EVALUATION – RECIPROCAL PREFERENCE 

http://www.legis.nd.gov/information/acdata/pdf/4-12-10.pdf?20130430132759
http://www.legis.nd.gov/information/acdata/pdf/4-12-10.pdf?20130430132759
http://www.legis.nd.gov/information/acdata/pdf/4-12-11.pdf?20140130152917
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The STATE will calculate evaluation points awarded to cost proposals. Any prompt payment discount 
terms proposed by the offeror will not be considered in evaluating cost. 
 
The cost amount used for evaluation may be affected by the application of North Dakota preference 
laws in accordance with N.D.C.C. § 44-08-01.   The preference given to a resident offeror will be equal 
to the preference given or required by the state of the nonresident offeror (i.e. reciprocal preference).  
For more information, refer to Guidelines to North Dakota Purchasing Preference Laws. 

 
The cost amount used for evaluation may also be affected by the application of other costs required to 
implement the proposed solution to determine the total cost of the solution (i.e. cost for ITD to host a 
STATE hosted solution). 
 
After applying any reciprocal preference, the lowest cost proposal will receive the maximum number of 
points allocated to cost.  Cost proposals will be evaluated using the following formula.   

 
Price of Lowest Cost Proposal  
Price of Proposal Being Rated         X Total Points for Cost Available   =   Awarded Points 
 
 

5.6 CLARIFICATIONS OF PROPOSALS – DISCUSSIONS 
In order to determine if a proposal is reasonably susceptible for award, communications by the 
procurement officer or evaluation committee are permitted with an offeror to clarify uncertainties or 
eliminate confusion concerning the contents of a proposal and determine responsiveness to the RFP 
requirements. Discussions will be limited to the specific section of the RFP or proposal indicated by the 
STATE.  Discussions are generally conducted by telephone or internet-based conference. 
 
In conducting discussions, there may be no disclosure of any information derived from proposals 
submitted by competing offerors.  Clarifications may not result in material or substantive change to the 
proposals.  Evaluation scores may be adjusted based in consideration of information obtained through 
discussions. 
5.7 RIGHT OF REJECTION 
The STATE reserves the right to reject any proposals, in whole or in part. Proposals received from 
suspended or debarred bidders will be rejected. Proposals determined to be nonresponsive to the 
requirements of the RFP will be rejected.  The STATE reserves the right to reject the proposal of an 
offeror determined to be not responsible. The STATE reserves the right to refrain from making an 
award if determined to be in its best interest. 
5.8 PRESENTATIONS/DISCUSSIONS 
After the initial evaluation, STATE may require vendors to complete online presentations/discussions 
for the evaluation committee. If they are required, STATE may determine which proposals are 
reasonably susceptible for award and continue the evaluation process with only those 
offerors.  Offerors shall be responsible for all associated costs, including any travel and per 
diem.  Offerors whose proposals are not selected for further evaluation may request a debrief from the 
procurement officer after an award notice is issued. 
5.9 BEST AND FINAL OFFERS 
The STATE is not obligated to request best and final offers; therefore, offerors should submit their best 
terms (technical and cost) in response to this RFP. 
 

https://www.legis.nd.gov/cencode/t44c08.pdf
https://www.nd.gov/omb/agency/procurement/reciprocal-preference
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If the STATE determines there is a need for any additional information, substantial clarification or 
changes to the RFP or proposals, the STATE may request for best and final offers from offerors that 
have submitted proposals determined to be reasonably susceptible for award. The best and final offer 
request will describe the additional information, clarification, or change being requested. 
 
A date and time will be established for receipt of revised proposals. If an offeror does not submit a best 
and final offer, the STATE shall consider its original proposal as its best and final offer. 
 
Best and final offers will be evaluated using the evaluation criteria stated in the RFP.  The STATE may 
request more than one Best and Final Offer.  
5.10 NEGOTIATIONS 
Contract negotiations will be conducted in accordance with N.D.A.C. § 4-12-12. The STATE may enter 
into negotiations with one or more offeror whose proposals received the highest scores and are 
reasonably susceptible for award. During negotiations, the STATE and offeror may agree to alter or 
otherwise change the terms and conditions and price of the proposed contract. Negotiation, if held, will 
be within the scope of the RFP and limited to those items that would not have an effect on the ranking 
of proposals. 
 
Each offeror will be responsible for all costs it incurs as a result of negotiations, including any travel and 
per diem expenses.  Contract negotiations will be conducted primarily by email, conference calls, or 
internet-based conference. Any on-site negotiation, if needed, will be held in Bismarck, North Dakota.   
 
The STATE may terminate negotiations, reject a proposal as nonresponsive, and continue or 
commence negotiations with other offerors reasonably susceptible for award, if the offeror: 

• fails to provide necessary information for negotiation in a timely manner, 
• fails to negotiate in good faith, 
• is unable to successfully negotiate contract terms that are acceptable to the STATE, or 
• indicates that it cannot perform the contract within the budgeted funds. 

5.11 NOTICE OF INTENT TO AWARD 
After proposals have been evaluated and the successful offeror selected, notice of intent to award will 
be promptly issued to all offerors that submitted proposals. Upon issuance of this notice, the 
procurement file becomes an open record. 
 
The successful offeror named in the Notice of Intent to Award is advised not to begin work, purchase 
materials, or enter into subcontracts until the successful offeror and the STATE sign the contract. 
5.12 CONTRACT APPROVAL 
This RFP does not, by itself, obligate the STATE. The STATE's obligation shall commence when the 
STATE signs the contract. Upon written notice to the contractor, the STATE may set a different starting 
date for the contract. The STATE shall not be responsible for any work done by the contractor, even 
work done in good faith, if it occurs prior to the contract start date set by the STATE. 
5.13 EVALUATION DEBRIEFING 
After the notice of intent to award is issued, offerors may contact the Procurement Officer to schedule 
an evaluation debrief.  The debrief will provide information about the evaluation process and proposal 
scores.

http://www.legis.nd.gov/information/acdata/pdf/4-12-12.pdf
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SECTION SIX – CONTRACT INFORMATION 
 

6.1 NORTH DAKOTA CONTRACTUAL REQUIREMENTS – BACKGROUND 
As a public institution and government entity of the State of North Dakota (the STATE), there are a 
number of statutes, rules, and policies (Requirements) that may restrict or prevent the STATE from 
entering into certain types of contracts or certain contractual terms and conditions, some of these 
Requirements are non-negotiable. 
While these Requirements occasionally make the process of negotiating a contract with the STATE 
more challenging than negotiating with a private industry business, these are not unique to any one 
agency of the State of North Dakota. These Requirements apply to all public institutions and 
government entities of the State of North Dakota. Although some are unique to North Dakota, the 
majority of these Requirements are common to public institutions and government entities throughout 
the United States. 
6.2 STATE CONTRACT TERMS AND CONDITIONS – OFFEROR’S PROPOSED CHANGES 
The STATE intends to execute a contract substantially similar to the Contract – Attachment C. The offeror 
will be required to sign the Contract attached to this RFP and must comply with the terms and conditions. 
The STATE may deem any failure to object to a contract provision as the offeror’s acceptance of that 
provision.  
 
North Dakota procurement statutes, rules, and policies allow some negotiation of the terms and 
conditions. No changes to the terms and conditions will be permitted without prior written approval from 
the STATE.   
 
Pursuant to N.D.A.C. § 4-12-11-06, proposals subject to conditions imposed by the offeror may be 
rejected as nonresponsive, as determined by the STATE.  Proposed terms and conditions that conflict 
with those contained in the attached contract or that diminish the STATE’s rights under the contract 
shall be considered null and void. The terms and conditions in the attached contract shall prevail in the 
event a conflict arises between a term or condition in the proposal and a term or condition in the 
attached contract. 
 
Part or all of this RFP and offeror’s proposal may be incorporated into the attached contract. 
 
The STATE may deem any failure to object to a contract provision as the offeror’s acceptance of that 
provision. 
6.3 CONTRACT PROVISIONS  
Contract Type 

Firm Fixed Price.  The contractor will be required to hold the price firm for the contract period, 
except as otherwise provided in the contract.     
 

Payment Procedures 
Compensation and payment terms will be set forth in the contract based upon the successful 
offeror’s proposal.  The STATE will not make any advanced payments before performance by 
the contractor under this contract.   
 
• The STATE will make payments based on a negotiated payment schedule.  Each billing 

must consist of an invoice and progress report.  No payment will be made until the progress 
report and the project director has approved invoice. 

 

http://www.legis.nd.gov/information/acdata/pdf/4-12-11.pdf?20140130152917
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Inspection & Modification 
The contractor is responsible for the completion of all work set out in the contract.  All work is 
subject to inspection, evaluation, and approval by the STATE.  The STATE may employ all 
reasonable means to ensure that the work is progressing and being performed in compliance 
with the contract.   
Should the STATE determine that corrections or modifications are necessary in order to 
accomplish its intent, the STATE may direct the contractor to make changes.  The contractor 
will not unreasonably withhold changes. 
Substantial failure of the contractor to perform the contract may cause the STATE to terminate 
the contract.  In this event, the STATE may require the contractor to reimburse monies paid 
(based on the identified portion of unacceptable work received) and may seek associated 
damages. 

 
Contract Changes – Unanticipated Amendments 

During the course of the contract entered as a result of this solicitation, the contractor may be 
required to perform additional work due to a legitimate unforeseen circumstance.  That work will 
be within the general scope of the initial contract.  When additional work is required, the STATE 
shall provide contractor a written description of the additional work and request contractor to 
submit proposal for accomplishing the scope of work. CONTRACTOR will not commence 
additional work until all parties agree in writing. 

 
Purchasing Card 

STATE may make payments under this contract using a state purchasing card. See the contract 
related to payments using the STATE purchasing card. 
 

6.4 CONTRACTUAL TERMS AND CONDITIONS – NO MATERIAL CHANGES 
 

A. Indemnification and Insurance 
N.D.C.C. § 32-12.2-17 requires that the Office of Management and Budget establish guidelines 
for indemnification and insurance provisions in state contracts. The indemnification and 
insurance requirements contained in the attached contract are pursuant to those guidelines. The 
STATE shall not be deemed to have accepted any alteration of these provisions without prior 
written approval to offeror from the STATE acting in consultation with the North Dakota Risk 
Management Division. 
B. Indemnification 
Indemnification is a contractual clause by which one party to a contract asks the other party to 
defend it against any claims of third parties who might be injured as a result of something that 
occurs while the parties are performing their duties and obligations under the contract. Without 
specific authority to do so, the STATE agencies cannot enter into agreements indemnifying 
contractors, or any other entity, against third party claims. 
Any clause that has the intent of seeking indemnification from the STATE, whether or not the 
clause contains the words “indemnity” or “indemnify,” are not clauses to which the STATE may 
agree. 
 
The STATE will also not agree to clauses to indemnify a contractor “to the extent permitted by 
law.” This is because the STATE knows that the extent to which the law permits it to indemnify 
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contractors is no extent whatsoever, and as a result would be disingenuous for the STATE to 
imply in a contract that there might be some set of circumstances under which the STATE would 
defend the contractor against a third party claim(s). Simply put, the STATE is not going to agree 
to something it knows it cannot do. In this circumstance an “extent” clause is merely an 
invitation to litigate the matter in the event a third party claim(s) arises, and the STATE does not 
enter into agreements that invite litigation.  Do not ask the STATE to indemnify you against third 
party claims because it is a contractual obligation to which the STATE cannot agree. 
C. Insurance 
Upon receipt of the Notice of Intent to Award, the successful offeror must obtain the required 
insurance coverage and provide the procurement officer with proof of coverage prior to contract 
approval. The coverage must be satisfactory to the STATE, in consultation with the North 
Dakota Risk Management Division. The successful offeror’s failure to provide evidence of 
insurance coverage is a material breach and grounds for withdrawal of the award or termination 
of the contract. 
D. Limitation of Liability 
N.D.C.C. § 32-12.2-15 establishes that the STATE is prohibited from limiting direct damages, 
including those resulting from property damage or personal injury. Any request by an offeror for 
the STATE to limit direct damages is a request to which the STATE cannot agree. The law 
provides the STATE some discretion to limit liability for indirect damages, but that discretion 
may only be exercised: a) in contracts for the purchase or lease of, or services related to, 
software, communication, or electronic equipment and economic forecasting; and b) after 
consultation with the Office of the Attorney General and Risk Management. 
E. Waivers of Jurisdiction and Venue; Alternative Dispute Resolution 
The North Dakota Attorney General is the STATE’s attorney for all purposes, including 
management of litigation and claims against the state. The STATE may not usurp the Attorney 
General’s authority by agreeing in advance to control the way litigation may be managed in the 
event of a dispute. The STATE cannot, without specific authority, agree to the jurisdiction or the 
laws of another state or federal courts, nor can it contractually agree to participate in any form of 
alternative dispute resolution. 
Although the STATE cannot contractually agree to such terms, this does not mean that in the 
event of a dispute, the STATE would not agree to participate in alternative dispute resolution. It 
simply means that this is a decision that must be made by the Attorney General and is a 
decision that is made at the time a dispute arises. 
F. Confidentiality 
All state agencies of North Dakota are subject to North Dakota public records laws. The STATE 
cannot agree to contractual terms that attempt to prevent it from having to disclose records that 
are declared public records under applicable statutes. Although some confidentiality and 
exemptions are allowed under the public records laws, the STATE may not agree to more 
restrictive obligations concerning its records. Under North Dakota public records laws, contracts 
are records that are open to the public and may be reviewed at the request of the public. 
G. Unliquidated Expenses (i.e., attorney’s fees, add-ons, cost increases) 
Because the STATE may only obligate those funds that have been appropriated to it by the 
Legislative Assembly and may only obligate those funds for the purposes for which the funds 
were appropriated, the STATE may not agree to clauses which may obligate it to pay for claims 
that might exceed its current funding appropriation. Certainly, this is one of numerous reasons 
why the STATE cannot indemnify a contractor against third party claims, but it may also be said 
for clauses that purport to obligate the STATE to pay a contractor’s attorneys’ fees, unknown 
cost increases during the life of the contract, add-ons that were not contemplated or priced in 
the contract. 
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6.5 SCOPE OF WORK 
The Scope of Work agreed upon by the parties will be incorporated into the attached contract. 
6.6 CONTRACT TERM 
The contract term will be set forth in the contract, including any options for extension, renewal, and 
renegotiation. 
6.7 RIGHT TO INSPECT PLACE OF BUSINESS 
At reasonable times, the STATE may inspect those areas of the contractor's place of business that are 
related to the performance of a contract.  If the STATE makes an inspection, the contractor must 
provide reasonable assistance. 
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